522(f): Forward to the Past or Back to the Future?
Recent jurisprudence has provided a division of the authority in the state
of Florida regarding the avoidance of judgment liens against exempt property.
In bankruptcy, liens are avoided by a motion guided under 11 U.S.C. § 522(f)
which states:
522 Exemptions
(f)
(1) Notwithstanding any waiver of exemptions but subject to
paragraph (3), the debtor may avoid the fixing of a lien on an
interest of the debtor in property to the extent that such lien
impairs an exemption to which the debtor would have been entitled
under subsection (b) of this section, if such lien is—
(A) a judicial lien . . .
In Florida, this device is often used to aid bankruptcy debtors in cleansing the
title of their most valuable asset: their totally exempt homestead.1 During the
1980's, a division of authority arose about the right of a debtor to use this
provision of the Bankruptcy Code with a ruling by the Honorable Thomas C.
Britton which outlined why judgment liens in Florida were not the topic of
avoidance under 11 U.S.C. § 522(f). In re Goodwin.2 In 1988, Judge Britton
published another opinion forbidding § 522(f) motions. In re Bird.3
Subsequently, the District Court for the Southern District fo Florida reversed
Britton’s Bird decision and, at that time, there was believed not to be any
further concern about the right to file § 522(f) motions in Florida.4
Unfortunately, in 2000, a District Court opinion by Judge Adalberto Jordan has
revived the old law of Judge Britton and a division of authority again exists in
the state of Florida. Cannon v Cannon.5
This article will focus upon how the interpretation of the law has evolved
over the past 30 years, and how debtors’ practitioners can perhaps assuage the
court’s concerns by hybridizing the § 522(f) motion with pertinent other relief.
Lastly, the new Bankruptcy Code adds

new, but analogous, issues to the

courts, and a review of the new Bankruptcy Code’s affect on the issue and
another division of authority on § 522(f) will be reviewed.
Goodwin Revived
Following the guidance of Cannon, two recent bankruptcy decisions
prohibited the debtor from obtaining relief to avoid a lien against his
homestead. In re Epstein6 and In re Pearlstein.7 The Epstein case is a reaction
by Judge Friedman to a District Court case which reversed another § 522(f)
ruling by Judge Friedman. Judge Friedman’s other § 522(f) ruling was Cannon
v. Cannon.8 The District Court, upon reviewing Friedman’s Cannon decision –
which criticized the Goodwin decision of Britton –

reversed the same by

agreeing with Goodwin in that “ . . . the term ‘impair,’ as used in § 522(f)(1),
‘encompasses more than the idea of ‘legal’ impairment. The term impair means
‘to weaken, to make worse, to lessen in power, diminish or relax, or otherwise
affect in an injurious manner.’” Cannon v. Cannon9 citing In re Henderson, 18
F.3d 1305, 1310 (5th Cir. 1994).10
The District Court in Cannon concluded that, “[T]he lien does not affect
Mr. Cannon’s ability to claim the residence as exempt property, has no legal
effect with respect to Mr. Cannon’s homestead property, does not cloud Mr.
Cannon’s title, and cannot be enforced against anyone when Mr. Cannon sells
the residence . . .”

11

This is deemed to be the minority opinion in the state of

Florida.
This argument delivered by the Cannon or Epstein court requires
bankruptcy and Florida constitutional law analysis.. The core of the argument
is that a judgment lien could never attach to the homestead by operation of
Florida constitutional law. By that interpretation of Florida law, the minority
opinion determines that the avoidance of a lien on exempt property cannot
occur as there is no lien to avoid. In short, the minority opinion determines

that a bankruptcy court cannot deliver a ruling to a movant as it cannot avoid
a nonexistent lien.

The minority opinion interprets the lien’s nonexistence

under Florida, as opposed to federal, legal interpretations.12 Judge Britton, by
interpreting Florida law, concluded that, “I believe that the declaration by a
court of a right fully enunciated and provided for in the Florida Constitution,
Art. X, § 4, and claimed by a debtor in a bankruptcy case and unchallenged, is
duplicative and, therefore, unnecessary.”13
The effect of Cannon is to drive a wedge between title practitioners and
owners of real property. If nothing is done during the bankruptcy, the judgment
remains unscathed on the title. Title companies generally disfavor such clouds
upon the title and want a recorded instrument which affects the legitimacy or
effect which the judgment may have or does have upon the homestead. Under
the majority opinion in the state of Florida, and prior to Cannon, this was easily
handled in the bankruptcy court as it could expediently deliver a § 522(f) ruling
that avoids the judgment lien’s attachment on the homestead. The state law
alternatives are not as easily handled14 and that is why debtors’ attorneys
preferred filing § 522(f) motions.
Majority Opinion: Lien is a Cloud on Homestead
It cannot be ignored that almost any judgment lien of a creditor clouds
the title. The closing agent most often refuses to deliver money to the debtor
based upon the final judgment’s recording. Closing agents typically will not
release funds unless a § 522(f)(1) order grants the debtor’s avoidance, or
alternatively, the debtor files an action under the Florida statutes to avoid the
lien. If none of these

events is commenced,

the judgment lien is

accommodated by an escrow account which will be held for a finite period of
time – often less than the allocated limitation’s periods of the Florida statutory
remedies.15

The majority of Florida courts (and almost unanimous within the Middle
District of Florida) rules that the recording of unenforceable liens does impair
title to Florida homesteads. In the case of In re Desai16, the court wrote:
Although the lien is legally unenforceable by virtue of
the protection provided by the Florida Constitution, the
lien still creates a cloud on the title by the fact the lien
was recorded in the public records. Recording even an
unenforceable lien is sufficient to impair the debtor's
homestead exemption and fix against the interest of
the debtor.17
A Lien “Impairs” the Exempt Homestead
The detractors of Goodwin and Cannon hold that the mere existence of
the judgment lien impairs a debtor's Florida constitutional homestead
exemption. Some cases which agree with this majority are: In re Bird18; In re
Bradlow19; In re Calandriello20; In re Davis21; In re Desai22; In re Felizardo23; In
re Jacobs24; In re Presley25; In re Stone26; In re Thornton,27; In re Watson28;
and In re Willoughby.29
What if Creditor Gets Proceeds from a Homestead Closing?
Judgment creditors whose liens are not avoided, are often offered
payment under one of two circumstances. First, when a Chapter 13 debtor
refinances the homestead, the creditor is asked for a payoff letter. The
creditor’s response may seek to obtain payment as it effectively seeks, and as
an unsecured creditor it will seek to receive more than what the Chapter 13
plan provides.30

Alternatively, a creditor may attempt to collect after the

discharge in Chapter 7 or Chapter 13. To receive money after the discharge is
more reprehensible as it is clearly violative of the discharge injunction.31 In
either event, the attempt to collect may be violative of the automatic stay.32
But, some creditors, when encountering such factual situations, feel confidant
that the District Court’s Cannon opinion or the Bankruptcy Court’s Epstein
opinion provide the creditor with rights to collect by slippery methods – they

tell title companies the payoff figure for their lien which they assert has not
been avoided and their lien cannot be avoided under the Cannon decision.
All of the above nightmares are not fictional. The unfortunate problem
is that the District Court’s Cannon opinion curtails the ability of attorneys to
receive the § 522(f) “comfort orders” which provide documentation outlining
and defining the legal relationship between the real property and the recorded
judgment. Cannon effectively requires the utilization of the state court
remedies, which take more time and may increase costs if litigation evolves.
Use Cannon for What it Says
An alternative argument would be to utilize the language of Cannon to
identify how the creditor’s requests for payment of the escrowed money are
without merit. The minority opinion of Cannon clearly states that a lien against
the homestead property of the debtor, “ . . . does not affect Mr. Cannon’s ability
to claim the residence as exempt property, has no legal effect with respect to
Mr. Cannon’s homestead property, does not cloud Mr. Cannon’s title, and
cannot be enforced against anyone when Mr. Cannon sells the residence . . .”33
Cannon compels the creditor to accept the fact that the judgment lien cannot
be enforced, cannot cloud the title, and has no legal effect. If title companies
could accept Cannon, an affidavit of continuous residency should assert the lien
did not attach. Perhaps that could entitle the title company to issue insurance
over the judgment lien.
The alternative is not as embracing. Even after Cannon, a movant may
boldly ask for an alternative remedy: that of Cannon. Debtor’s counsel can
request the avoidance of the lien, or in the alternative, have a determination,
as stated in Cannon, that the property is exempt, that the lien cannot attach to
the property, and that the recorded judgment has no legal effect with respect
to the homestead property of the debtor, does not cloud title of the debtor, and

cannot be enforced against anyone.34 But, it is not ignored that these opinions
or adjudications may easily be deemed either declaratory or “alternative 522(f)
orders” – both of which courts following Cannon will probably not seek to
engage in or deliver.
New Phenomenon With Limited Homestead
One thing the framers of the new Bankruptcy Code have made certain –
the homestead in Florida can be lessened by the filing of a bankruptcy. The new
homestead rules employed by the new Bankruptcy Code limit the homestead
exemption to $125,000.0035 if the home was purchased within 1,215 days36 of
the petition date.37 Hence, a new issue of avoidance arises: Can the § 522(f)
ruling be limited to the amount of the exemption – e.g. if the newly acquired
Florida home has been the debtor’s residence for less than 1,215 days38, and
the home is worth $400,000.00, would the avoidance be limited to $125,000.00
with the lien attaching to the remaining $275,000 – even though state law
would prohibit the sale of the homestead under process or order from any court
in state of Florida?39
Only four other states employ an unlimited homestead exemption – like
Florida – outside of bankruptcy.40 The rest of the states have dealt with the
above-phrased issue of limiting the § 522(f) avoidance. And, not surprisingly,
a division of authority has sprouted from the litigation with the majority limiting
the avoidance to the exemption amount and the minority allowing the
avoidance as to the entire asset. With the implementation § 522(p) limiting the
residence of less than 1,215 days to $125,000.00, the issue previously
reviewed only by the other 45 states is now a potential issue in Florida. The
issue is easier to handle outside of Florida where the amount of the exemption
will always be the same in bankruptcy as it is outside of bankruptcy. As one
court wrote, “. . . the majority of cases conclude that the plain language of §

522(f) permits avoidance of the lien only in the amount of the debtor's
exemption.”41
In some of the other 45 states, the limitation of the avoidance was a
great windfall to the creditor as, “The effect of this position is that the
unavoided portion of the lien would survive bankruptcy and would attach to any
equity that accumulates above the debtor's homestead amount. In this way, the
judicial lienholder, rather than the debtor, partakes of any increase in the
property's value following bankruptcy.”42 In Florida, this concern will not arise
because the nonexempt portion will only exist within the bankruptcy estate.
And, the only amount of equity to which the lien can attach will be the amount
of equity at the time of filing.

The creditor’s concerns instead focus upon

whether or not the bankruptcy trustee administers the asset for the estate. If
the trustee decides not to administer the nonexempt portion of the
homestead,43 the asset returns to the debtor in the world “outside of
bankruptcy” where the $125,000.00

limitation of the homestead does not

exist.44
Does Cannon Apply to the Limited Homestead?
Few would dispute that – in bankruptcy – the lien attaches to the
nonexempt portion: any equity above the $125,000.00 allowed homestead
exemption of § 522(p). The remaining question is what kind of order will the
court deliver when the residence is less than 1,215 days old? There are three
obvious possibilities (I use the above-referenced $400,00.00

hypothetical

home to aid in the analysis – see parentheticals):
(a)

(b)

Dream scenario for debtors’ attorneys: Follow the minority opinion of the
other 45 states and avoid the entire lien, and follow the the majority
opinion of the state of Florida and allow the entire lien to be avoided as
to the entire homestead of the debtor (Result: entire home is free of
lien); or
Compromise scenario: Follow the majority of the other 45 states and
allow the lien only to be avoided for the exempt amount; and follow the
majority of Florida courts and allow the avoidance of the lien against the

(c)

exempt amount (Result: $275,000.00 is liened and $125,000.00 is
avoided); or
Nightmare scenario for debtors’ attorneys: follow both the minority
opinion of the other 45 states and follow the minority opinion of Florida
which would culminate with an order which gives no relief on the § 522(f)
motion – e.g. the $400,00.00 house has no avoidance for the $275,00.00
above the $125,000 exemption provided by § 522(p) and the Cannon
opinion prohibits the request to avoid the lien on the $125,000.00
exemption (Result: entire home remains liened – at least in bankruptcy).
In reference to the above-recited three possible decisions to be reached,

it appears – with the case law as it exists at this time – the Middle District of
Florida will definitely not follow (c), most probably not follow (a) and would
likely follow (b); while the Southern District of Florida will definitely not follow
(a), and probably follow either (b) or (c).45
To avoid the uncertainty of such a situation, it would be good practice
pointer would be to commence an action under Chapter 222, Florida Statutes46
as soon as one could possibly prepare the papers. If debtors’ counsel are able
to discover the existence of this issue at the outset, the commencement of the
§ 222.01 action – which requires the judgment creditor to file an action within
45 days47 – may be the only paper one has to file, because the creditor faces
a substantial hardship. The 222.01 action creates two financial hurdles to the
creditor: (a) the automatic stay48 and (b) the filing of a lawsuit. In short, it
would be only on rare occasion that the judgment creditor would want to incur
the expense of a motion for relief from the automatic stay and file an action to
maintain a lien against real property which was presumably claimed to be
exempt in the bankruptcy schedules and therefore entitled to be released from
the lien.
Conclusion
The effect of Cannon, at first blush, is to reemploy the Goodwin effect:
curtail the utilization of motions being filed under 11 U.S.C. § 522(f). However,
the ruling of Cannon could be deemed to require a factual determination that

the property is homestead.49 Therefore, when one seeks to move under 11
U.S.C. § 522(f), a court, upon delivery of the factual finding of homestead, can
either side with the majority and determine that the property’s exemption
entitles the Bankruptcy Court to avoid the judgment lien, or in the alternative,
the Bankruptcy Court can deliver a denial which determines that the judgment
lien has no legal effect with respect to the homestead and cannot cloud the title
of the homestead, and cannot be enforced against anyone when the debtor
sells the residence. As to the new residents [those within 1,215 days], it is
believed that § 522(f) – at best – would only affect the $125,000.00
exemption. Therefore, utilizing § 222.01, Fla. Stat. would appear to be the
better and more efficient manner in cleansing the homestead’s title from the
lien.
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